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668 MICHIGAN LAW REVIEW 

Husband and Wife — Application of Doctrine of Tenancy by Entire- 
ties to Personalty. — Testator's will provided for a certain legacy of $1500. 
There was no money with which to pay this legacy. At the time of the dece- 
dent's death there were several bank deposits in the joint names of testator 
and wife. Application was made to have these deposits applied to the pay- 
ment of the legacy. Held, that when a deposit is made in the joint names of 
husband and wife, they hold it by the entireties and upon the death of her 
husband the wife takes the whole fund. In re Klenke's Estate (1905), — Pa. 
— , 60 Atl. Rep. 166. 

In jurisdictions where tenancy by entireties is still recognized the author- 
ities are in conflict as to whether this tenancy can exist as to personal 
property. Strictly speaking personal property could not be held by the 
entireties at common law because on marriage the wife's chattels passed to 
the husband and he acquired her choses in action and chattels real whenever 
he reduced them to possession. Cooley's Blackstone, (4th ed.) Vol. I, p. 
433- Where, however, choses in action were due to the husband and wife 
jointly and the husband did not reduce them to possession during coverture, 
the rule was well established at common law that they would go to the 
survivor. Abshire v. State, 53 Ind. 64; Allen v. Tate, 58 Miss. 585; Fiedler v. 
Howard, 99 Wis. 388. By some authorities this rule was based on the 
doctrine of tenancy by entireties, although the power of the husband to 
reduce the chose in action to possession was recognized. Ward v. Ward, 
14 Ch. Div. 506; Atcheson v. Atcheson, 11 Beav. 485. In several states it 
has been held that the doctrine of tenancy by entireties has no application to 
personal property. Matter of Albrecht, 136 N. Y. 91 ; Wait v. Bover, 35 
Mich. 425. But see contra Brewer v. Bowerson, 92 Md. 567; Johnston v. 
Johnston, 173 Mo. 93. 

Husband and Wife — Indebtedness to Wife — Notes — Presumption of 
Payment. — Plaintiff's husband in his life time executed a note in her favor 
for $200, dated May 1, 1880, payable in 10 days. There was evidence that 
the husband had acknowledged the debt on several occasions, the last time 
being a few months prior to his death in October, 1903. All these admissions 
were to the effect that if he outlived the plaintiff he would pay the amount 
to her sister. The husband's administrators relied on the defense that, as 
more than twenty years had elapsed since the making of the note without 
acknowledgment by payment on account of principal or interest, a con- 
clusive presumption of payment arose notwithstanding the parties were hus- 
band and wife, between whom the statutory bar would not be effective. 
Held, that the relationship of husband and wife coupled with the acknowledg- 
ment of the husband rebutted the presumption of payment. Ayres v. Ayres 
(1905), — N. J. — , 60 Atl. Rep. 422. 

A presumption of payment arises at common law after the lapse of twenty 
years from the maturity of the indebtedness which is controlling in the 
absence of evidence to rebut it. Hillary v. Waller, 12 Ves. Jr. 239; Hughes 
v. Edwards, 9 Wheat. 489; Locke v. Caldwell, 91 111. 417. This presumption 
is only of fact and may be rebutted by evidence or circumstances showing 
non-payment. Sheldon v. Heat on, 88 Hun (N. Y.) 535; Parker v. Parker, 
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52 111. App. 333; Fuller v. Cushman, 170 Mass. 286. In this it differs from the 
bar created by the statute of limitations as that statute when relied upon is 
conclusive although the debt was not paid. Devereux's Estate, 184 Pa. St. 
429. An acknowledgment of the indebtedness by the debtor within the time 
relied upon to raise the presumption of payment will rebut the presumption. 
Martin v. Bowker, 19 Vt. 526; Brewis v. Lawson, 76 Va. 36; Carll v. Hart, 15 
Barb. (N. Y.) 565. This acknowledgment need not be accompanied by a 
promise to pay. Breneman's Appeal, 121 Pa. St. 641 ; Colvin v. Phillips, 25 
S. C, 228, and it is held that the relationship existing between creditor and 
debtor is an element to be considered together with other circumstances in 
rebuttal of the presumption. Knight v. McKinney, 84 Me. 107; Updike v. 
Lane, 78 Va. 132; Wanmaker v. Van Buskirk, 1 N. J. Eq. 685. The holding 
in the principal case appears to be a legitimate application of this rule. 

Judgment — Default — Appearance. — A judgment having been rendered 
against defendant by default, it filed an appearance for the sole purpose of 
moving the court to set aside the judgment as irregular, and to find certain 
facts or pass on the same. Held, that, as the motion affected the merits of 
the case, the appearance was general and constituted a submission of defendant 
to the jurisdiction of the court. Scott v. Mutual Reserve Fund Life Assn. 
(1005), — N. C. — , 50 S. E. Rep. 221. 

The test for determining the character of an appearance is the relief 
asked. In deciding whether or not an appearance is general or special the 
court looks to the purpose for which it was made. Crawford v. Foster, 84 
Fed. 939;, Reedy v. Howard, 11 S. D. 160; Hioulton v. Gallow, 55 Minn. 443, 
57 N. W. 141 ; Allen v. Lee, 6 Wis. 469; Law v. Nelson, 14 Colo. 409, 24 Pac. 
2. An appearance to deny the jurisdiction of the court over the subject mat- 
ter is by weight of authority a general appearance. Fitzgerald v. Fitzgerald, 
137 U. S. 98; Elliott v. Lawhead, 43 Ohio St. 172. But there are cases which 
hold that a defendant may appear specially to object to the jurisdiction of 
the court either over his person or the subject matter. Porter v. Chicago, 
etc., R. R., 1 Nebr. 14; Cropsey v. Wiggenhorn, 3 Nebr. 116. In some states 
a special appearance is inhibited. York v. Texas, 137 U. S. 15. 

Libel — Publishing of a White Man that he is "Colored." — Defendant 
publishers in a news item concerning plaintiff, who is a white man, referred 
to him as "colored." Held, libelous per se. Flood v. News &• Courier Co. 
(1905), — S. C. — , 50 S. E. Rep. 637. 

Defendant demurred to the complaint below on the ground that under the 
provisions of the thirteenth, fourteenth and fifteenth amendments to the 
Constitution of the United States, such a use of the word "colored" is not 
libelous or defamatory, and the demurrer was sustained in the lower court. 
This point was settled in South Carolina by very early cases and does not 
seem to have arisen there since the year 1818. The view of the court is that 
the amendments cited could not have been intended to refer to social con- 
ditions and hence in view of the radical distinction between the races in 
the south, the publication complained of must necessarily result injuriously. 
The Louisiana holding is the same. Spotorno v. Fourichon, 40 La. Ann. 



